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Any person aggrieved, by this Order-In-Appeal may file an appeal or revision application, as the
· one may be against such order, to the appropriate authority in thefollowing way :.

Revision application .to Government of India:

() at1nzgca 3rf@)fzra, 1994 c#r tITTT 3r+aRt 4lg ·Tyri a qaiaa nr "cf>l"
\:)Lf-tfRT er qrgg # siifa g+hr or4a aft fra, qrd I, fctffi ½-:9.l<:"tll , ~
fcr:rrr , aft if, ftaa ta sa, ir mrf, { fact : 110001 "cf>l" c#r ~~ I

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :

(ii) In case of any loss of goods where the loss occur in transit from a facto ~~,a~house or to
another factory or from one warehouse to another during the course of pro 1-s~i@:!.~:f11Mt- oods in a
warehouse or in storage whether in a factory or in a warehouse. -.s ..n_,,•>"'' ...:--,-: ..::, .,. ·•\,.~~-
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(cJ?) -+TI«r ,r, ~ fcl:Rfr -~ m ~ # fizji'mf "lTic'I. tR n ma a Raf4fut sq2tr zcen ae
"l=j"Rl" tR ~NIG'i ~ cp mc:: r it na # ae fanz za est i Ruffaa t I

(A) In case of rebat_e of duty of excise on goods exported to any country or territory outsid1p
India of on excisable material used in the manufacture of the goods which are exported
to any country 'or territory outside !ndia. ·

(B) in case of goods exported outside India export to Nepal or Bhutan, without payment of

.sifa saga #l Gara zrea # mm fRrg u# spt fee mr al u{&sit ha srr
uii sa err gi fa gar~a 3rga, craia err "Cffffi1 err "W7lJ" tR m -~ if-~
arf@Pua (i.2) 1go8 err 1o arr fgad Rg ·g "ITT I

(c) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finariee (No.2) Act, 1998. ·

J5,i.1-L1 '3"~ ~ (0111frc;r) Alll-JlqC'il, 2001 ~~ frn:R 9 sift Raffe qua in gg-6 -tt
at 4Rji , ha an#r uRshf fats fl a a #fare-srr g srft
3n4gr #l at-at 4fez?i rer 5fr 3Tr#a fcB<n unar aReg [sr# arr arra gag gftf -
cfi 3-JWIB 'tTRT 35-~ "tr A'c.-fftT #t a Terra \il"i2.f €tar-6 arar a'gf sf ±)Rt
afeg 1

The above application shall be made in duplicate in Form No. EA-8 as specified under ..
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is com.municated and shall be accompanied by
two copies each of the 010 and Order-ln-Appeai. It should also be accompanied by a·
copy of TR-6 Challan evidencing payment o'f prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

(2) ftfclwr ~ * x-!Ti2.f isl"ITT "ffcif9 z5 y Ga u) za a stat q1 2oo/--#le
Tar- #ht arr; 3jk usf i+a5 v5 Garg "fl v'<WTT 61" °dT 1000/- c#l- ifR=r~ ~-isl"R I

The revision application sha.11 be accompanie9 by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs. i ,000/- where the amount involved is more
than Rupees One Lac.

vim zrc, ha .er« zcs vi tara ar@arr nm@raw a ,f r#la-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(«) a.ta 5gr4a zca srfe,fa, 1944 #t err 3sgt/3s-< a si+fa

under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

aafRa q R-r.Bic; 2 (1) a ?i sag 3r# # 37Gar ~ 3rft, 3r4htr var ze@,
tu Garza zrca vi tar3r4l#tr urn,f@raw(frec) 8t uf2a 2ju 4)f8at, 3sa1al&
~ 2ndmffi, <SJgJ:J I c:f1 'l-fcf1 , d-l~Hcl I , FR°t.1-< .-JIJ Ix, di tFJ=!c:'tl<SJ I c:'t-3sooo4
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(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
2nd Floor,Bahumali Bhawan, ~sarwa, Girdhar Nagar, Ahmedabad : 380004. in case of appeals
other than as mentioned in para-2(i) ·(a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 oft~G.entr:al Exqise(Appeal) Rules, 2001 and shall be
accompa.nied against (one which at least should be accompanied by a fee of Rs.1,000/-,

- Rs.5,000i- and Rs.10,000/- where amount of duty/ penalty/ demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector ·bank of the place
where the bench of any nominate •public sector bank of the place where the bench of
the Tribunal is situated.

(3) zufk zr 3nesta{ p srksii or al star :g- at r@ls re it # fry #l cB'T 'TfdM
• '3Y4ctt1 ~ \9" Fcnm urn af; ga as a stsgg #ft f far uat arf au a ferg
zqenferfa 3)ta naff@raw a va 3rfl z tr aR at v sm4a fur \JlTill -g 1

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal · to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is ·
filled to .avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) ~ll!IC'ill ~3T~ 1970 7.:f~ cfTT·~-1 cl? 3Wm ~mmf ~ ~ l3cffl"
3rraa a corr?gr qenfe/fa Rofau q@art kme a r@la st ga 4Rau 6.6.so ha
cbl--llllllC'ill ~ R:cbc cYITIT iPff ~ I

0 One copy of application or 0.1.0. as the case may be, and the order of the adjournment
·authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended. ·

(5) s sit iaf@r ii at Plianl aa fr#j #t 311x '4T tllFr '111 cb fita 'FcnlJT '3TTffi . t \i'fl'
#tr zgca, #tr sari en ya ara r4l#tu nznf@raw (ar4ff@f@) fr4a, 1982. # ffea
t,

0

· Attention is invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

7u #tat zrea, aha sqla zge vi ala 3rg)a mrn@eraorfrec),#
>lfd-3i1frc;rr cB' ~ 1f cBcfa:iJ.lil !(Demand) ~ ~(Penalty) cBT 10% 119 W+TI~
srfaf ? ire«if, srf@rearqa W+TI 10~~ -g !(Section 35 F of the Central
Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

a4ju3nazero sit tarsb siaf, nf@re@tr "far6tr(Duty Demanded)
a. (Section)~ 11DW$ct~mm-Txrr.tr;
su farareahi&z 3Rsatfr,
au la#fszPuitafuh a&aerft.

qqaa«f@a an4leusqa star a6tWFfl' ii, after anRer ah ks f@zqfsfan@ar rm
i.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that- the pre
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a

. mandatory candition for filing appeal before CESTAT. (Section 35 c (2A) and 35 F of the
• Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit tal<en;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

s arr?rkwR er8ha uf@razor#rr ii yea srrar zes ar au Raif@ gt atit Rag Tg zjear1o%
rarru s#usbar avsRaif@a el aazus&1ograrruat sraft t

In view of above, an appeal against this order shall lie before the/7:r-l>ll ~ yment of
10% of the duty demanded where duty or duty and penalty are in ~di1i!Pjte,~ y, where
penalty alone Is m dispute." ~i"' ,.,· :·
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F.No. GAPPL/COM/STP/1247/2023-Appeal

ORDER-IN-APPEAL

The present appeal has been filed by MIs. Chitra Publicity Co. Pvt. Ltd., Ashish

Complex, 2nd Floor, C.G. Road, Swastik Char Rasta, Navrangpura, Ahmedabad - 380009

(hereinafter referred to as "the appellant") against Order-in-Original No. 37/CGST/Ahmd

South/JC/SR/2022-23 dated 21.11.2022 issued on 06.12.022 (hereinafter referred to as "the

impugned order") passed by the Joint Commissioner, Central GST, Ahmedabad South

(hereinafter referred to as "the adjudicating authority").

2 .. · . Briefly stated, the facts of the case are that the appellant were engaged into the

business of Qutdoor Advertisement such as Hoarding Advertisement, Uni-Poles · ...,,

Advertisement, Kiosk Advertisement, . Gantries Advertisement, etc. and were engaged in

providing services of Sale of Space of Advertisement other than print media, which was

covered under. entry (g) of the Negative List of Services as specified under Section 66D of the·

Finance Act, 1994 up to 30.09.2014 and has been made taxable w.e.. 01.10.2014 vide ·O
Finance Act, 2014 read with Notification No. 18/2014-ST dated 25.08.2014. The appellant

were holding Service Tax Registration No. AABCC8079RST001.

21 During the inquiry / investigation initiated by the officers of the Directorate General

of Goods & Service Tax Intelligence, Zonal Unit, Ahmedabad (hereinafter referred to as "the·

DGGP), it is found that during FY 2016-17 and FY 2017-18 (p to June-2017), the appellant

had paid Rs. 7,30,22,462/- as "License Fees" to the various government agencies / local

authorities for using of space/ sites owned by such entity to provide services ofSale of Space

of Advertisement to their clients, on which the appeliant were required to pay service tax of

Rs. 1,06,07,721/- on reverse charge mechanism in terms of Notification No. 30/2012-ST

dated 20.06.2012 as amended vide Notification No. 7/2015-ST dated 01.03.2015 and '

Notification No. 18/2016-ST dated 01.03.2016. However, during investigation it found that

the appellant not paid service tax of Rs. 1,06,07,721/- on reverse charge mechanism as

enumerated above.

2.2 During the investigation by the DGGI, it is also found that the appellant had wrongly

availed and utilized Cenvat Credit amounting to Rs. 20,97,887/- of Service Tax paid to

Ahmedabad Municipal Corporation and Surat Municipal Corporation on "License Fees" paid

to these local authorities during.FY 2016-17 and FY 2017-18 (up to June-2017).

Subsequently, the appellant were issued Show Cause Notice No. DGGI/AZU/Gr

0
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for the period from April-2016 to June-2017, under proviso to Sub-Section (1) of Section 73

of the Finance Act, 1994. The SCN also proposed recovery of wrongly availed and utilized

the Cenvat Credit of Rs. 20,97,887/- for the period from April-2016 to June-2017, under

proviso to Sub-Section (1) of Section 73 of the Finance Act, 1994 read with Rule 14 of the

Cenvat Credit Rules, 2004. The SCN also proposed recovery of interest on the aforesaid both

amount under Section 75 of the Finance Act, 1994; imposition of penalties under Section 77,
. .

and Section 78 of the Finance Act, 1994; and imposition of penalty under Rule 15 of the

Cenvat Credit Rules, 2004. The SCN also proposed imposition ofpenalties under Section 78A

of the Finance Act, 1994 on Shri Atul K. Mehta and Shri Bakulesh K. Mehta, Directors of the

appellant.

2.4 The Show CauseNotice was adjudicated vide the impugned order by the adjudicating

Q authority wherein the demand of Service Tax amounting to Rs. 59,60,422/- was confirmed

under proviso to Sub-Section (1) of Section 73 of the Finance Act, 1994 along with Interest

under Section 75 of the Finance Act, 1994 for the period April-2016 to June-2017. The

adjudicating authority has dropped the demand of Service Tax amounting to Rs. 46,47,299/

on the amount, in respect of fees paid to· local authorities for permission to erect hording and
. .

. bill boards in private premises. The adjudicating authority has-also confirmed the recovery of

wrongly availed and utilized Cenvat Credit of Rs. 20,97,887/- under Rule 14 of the Cenvat

Credit Rules, 2004 read with Section 73(2) of the Finance Act, 1994 along with Interest under.
Section 75 of the Finance Act, 1994. Further (i) Penalty of Rs. 59,60,422/- was imposed on

the appellant under Section 78 of the Finance Act, 1994; (ii) Penalty of Rs. 20,97,887/- was

imposed on the appellant under Rule 15 of the Cenvat Credit Rules, 2004 read with Section

78 of the Finance Act, 1994; and (iii) Penalty of Rs. 10,000/- was imposed on the appellant

under Section 77 of the Finance Act, 1994. The adjudicating authority has also imposed

penalties ofRs. 50,000/- under Section 78A of the Finance Act, 1994 on each of Shri Atul K.

Mehta and Shri Bakulesh K. Mehta, Directors of the appellant.

3. Being aggrieved with the impugned order passed by the adjudicating authority, the

appellant have preferred the present appeal, inter alia, on the following grounds:

o In the present case, what has been done by the Government Department / Agency /

Local Authority is to allow them to erect the advertisement in the properties owned by

them. For instance, they have obtained permission from the Railways to display the

advertisements at railway stations. This demonstrates that the arrangement is to get

access to an immovable property, i.e., the railway station, use the said facility to erect/

install and subsequently, display the advertisements from the said immovable property
. .
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and for the same, pay the license fee to the concerned Government Department / .

Agency I Local Authority. The only issue that needs is w.r.t. classification of the

service, i.e., whether the same can be classified as renting service or not?

~ The reason for . the same is that renting services provided by Government or local

authorities is excluded from the scope of reverse charge mechanism, i.e., the tax

thereon is to be paid by the Government / local authority providing the said service.. '.

Therefore, if it is ultimately decided that the services provided by the Government

Dep11rlment/ Agency/ Local Authority is indeed classifiabli,: as renting service, the

question of reverse charge does not arise.

e AS per the definition of renting of service, as applicable w.e.f. 01.07.2012, it is more

than evident that the services provided by the concerned Government Department/

Agencies/ Local Authority gets squarely covered within the scope of the same. Infact,

the SCN at multiple occasions has referred to the fact that the payment is for licensing Q
of space, i.e., an immovable property owned by such Government Departments/

Agencies/ Local Authorities.

The appellant therefore submitted that it is more than apparent that the services

provided by the concerned Government Departments/ Agencies/ Local Authorities is

rightly classifiable as renting services and therefore the same are excluded from the

purview of reverse charge mechanism.

0 The appellant also submitted that same was the case with the Surat · Municipal

Corporationand Ahmedabad Municipal Corporation and therefore they had charged

tax under forward charge and paid to the exchequer· for which the credit of e O
appellant has been rejected.

o AS per the provision of Notification No. 30/2012-ST dated 20.06.2012 in such cases

the liability to pay tax on the person receiving the service. However, it is imperative to

note that what is meant by the term "recipient of service" has not been defined under

the service tax law. However, while understanding the scope of the term "recipient of

service", it would be equally important to refer to the said notification in the context of

OTA services where the liability to pay the tax has been cast on the person paying the

freight, irrespective of who receives the service. This indicates the intention of the

legislature to tax the person consuming the service when casting liability to pay tax
Ai3KM.
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under reverse charge, and wherever the intention was different, an exception has been

carved out as in the case of GTA.

o In the current case, it would be important to appreciate that they were not the recipient

of service, but rather a facilitator of service for their clients who wish to receive the

said service in case of property owned by the Government Department/ agencies/ local

authorities. Similarly, even in the case of private properties where the only activity

undertaken by the local authority is to grant the approval, the recipient of service is the

owner of the property, whose responsibility generally is to obtain the necessary

approvals or the actual advertiser.

·o
ii) This reiterates their submission that they were merely the person who pays the fees/

facilitates· the provision of service between the recipient of. service and the service

provider, and they themselves were not receiving the said service. Therefore, they

submitted that even otherwise, thereis no liability on them to pay tax under reverse

charge as they were not the recipient of the service in the first place itself.

They submitted that in certain cases, the concerned Government Department/

Agencies/ Local Authorities have collected tax under forward charge mechanism from

them and they have claimed credit of the same on the strength of the invoice raised to

them.

0
G They submitted that the same is in compliance of Rule 4 & Rule 9 of the CENVAT

Credit Rules, 2004. They submitted that Rule 4 (7), which lays down the conditions.
for availing credit of tax paid on input service provides as under:

(7) The CENVAT credit in respect of input service shall be allowed, on or after the

day on which the invoice, bill or, as the case may be, challan referred to in rule 9 is

received?

Similarly, Rule 9 of the said Rules prescribes the documents based on which the credit

can be availed. Rule 9 (1) thereofprovides as under:

....... ·········

"( 1) The CENVAT credit shall be taken by the manufacturer or the provider of output

service or input service distributor, as the case may be, on the basis of any of the

following documents, namely :
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(f) an invoice, a bill or challan issued by a provider of input service on or after the

10th day of September, 2004; or"

~ For reference, they are enclosed copies of invoices _issued by the concerned

Government Dep~trtments/ Agencies/ Local Authorities against which they have

claimed the credit along with copies of their ledgers to demonstrate that the credit ·.
claimed by .them is incompliance with the provisions ofRule 4 read with Rule 9 of the

CCR, 2004.

e Assuming for a moment (without admitting) that the payments made to are liable to

service tax (which they strongly deny) and they are liable to pay service tax under

reverse charge mechanism, even then the same would result in revenue neutrality.

They submitted that if service tax is held to be payable then the same would have been

claimed as CENVAT Credit by them. In the case under consideration, they have

neither paid service tax (as they were not liable to pay the same) nor have they :Q
claimed any CENVAT Credit of the same and hence the case is revenue neutral. In

support of their aforesaid view, the appellant relied upon the following case laws:

a) Commissioner v. Bhuwalka Pipes Pvt. Ltd. [2014310) E.L.T. 23 (Kar.)].
b) Lafarge India Private Limited v. CST,Mumbai [2015 -TIOL - 81 - CESTAT 

MUM]
c) Matrix Telecom P. Ltd. v. CCE, Vadodara-II 2013 (32) STR 423(Tri. Ahmd.)]

o The appellant submitted that in the present case the tax pertaining to Rs. 20,97 ,887/

has been deposited in the government treasury by the Surat and Ahmedabad Municipal

Corporations under forward charge and there is no revenue loss to the department on ()

account for the same.

o The only interpretational issue that arises is that whether the same would be payable

under reverse charge or under forward charge. The Surat and Ahmedabad Municipal

Corporations have recovered the same under forward charge. In support of their

aforesaid view, the appellant relied upon the following case laws:

a) Kakinada Seaports Ltd. v. CCE Vishakapatnam 2015 (40)S.T.R. 509 (Tri. - Bang.)

b) .EBY Security Services v. Commissioner of G & Central Excise, Madurai 2019
..,.~,-~~ r~

(3) TMI 1430 / C• -· ••• ···1/:t\,,
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0 In the present case there could be no recovery of CENVAT credit from the appellant

as the tax· has already been deposited with the exchequer under forward charge. The

appellant therefore submits that the current allegation has no merit and the demand is

liable to be set aside on this ground as well.

e The extended period of limitation can be invoked only in a case where service tax has
.

not been paid on account of fraud, collusion, and wilful misstatement, suppression of

facts with an intention to evade tax. In other words, to invoke the extended period of

limitation, there has to be an allegation to that effect and in case of failure of

allegation, the extended period of limitation cannot be invoked.

eo The impugned SCN has been issued invoking the extended period of limitation, i.e.,

under proviso to section 73 ( 1) of Finance Act, 1994 by alleging wilful suppression of

material facts with an intention to evade payment of service tax liability. It is further

alleged that had the investigation not been conducted, the fact of .non-payment of

service tax would have gone totally unnoticed/ undetected. However, they submitted

that the same is incorrect. They submitted that the extended period of limitation is not

invokable for the reasons stated in the subsequent paragraph.

They submitted that 'Suppression of fact' would mean a deliberate or conscious

omission to state a fact with intent of deriving wrongful gain. The expression

"suppression" has been accompanied by very strong words as 'fraud' or "collusion"

and, therefore, has to be construed strictly. Mere omission to give correct information

is not suppression of facts unless it was deliberate to stop the payment of duty.

Suppression means failure to disclose full information with the intent to evade

payment of duty. When the facts are known to both the parties, omission by one party

to do what he might have done would not render it suppression. When the Revenue

invokes the extended period of limitation, the burden is cast upon if to prove

suppression of fact.

o Please note that their audit has been already done by Assistant Commissioner (COST

Audit) for the year 2015-16. Hence one can say that they have not suppressed anything

from the department either intentionally or unintentionally.

o Investigation by DGGI had been carried out thereafter for the period April-16 to June-

17. Moreover they have paid amount tot.' orities they have charged
·

'
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service tax under forward charge which proves that the said service is if liable to be

taxed then forward charge is applicable on the saine.

On going through the relevant contents of the SCN, it is apparent that it is not the case.

that any document was not provided to the Investigation Team. The fact is that the

investigation started in May 2019 and concluded only after two years, i.e., in June
. I

2021 and at no point in the SCN has there been a mention of the fact that they have not.

submitted the information called from them. In fact, the .statement of directors were

recorded three times over a period of two years. This in itself demonstrates their intent

and tax behavior which is to co-operate with the tax authorities at each stage of the

current investigation. Had there been an intention to suppress facts with an intention to

evade payment of tax thereof, they would not have co-operated with the Investigation

proceedings. In support of their aforesaid view, the appellant relied upon the following

case laws:
Q

a) Mis. Oriental Insurance Company Limited (2021 (5) TMI 869)

b) Mls. Gannon Dunkerley & Co. Ltd (2020 (12) TMI 1096)

c) Rolex Logistic Private Limited v. CST (2013 STR 147 (Tri.Bang)

d) Om Sai Professional Detectives and Securities Service Pvt. Ltd. v. CCE 2008 12

STR 79 (Ti.Bang)

e) Continental Foundation Jt. Venture Vs.CCE, Chandigarh-1 2007 (216) EL.T. 177

(S.C.)

o The non-payment of service tax was on account of bona-fide belief and involved

interpretation of law. The reason behind not disclosing the amounts paid towards

license fees in ST- 3 returns was that they were under a genuine belief that' the said Q
transactions were not liable to service tax in view of detailed submissions made

earlier.

o Further, they were registered with the service tax department and were regular in filing

the service tax returns. However, if at all there is contravention of the provisions of the

law, it is due to bonafide belief of non-applicability of service tax in the instant case.

o AS discussed in the preceding paras, as service tax is not required to be paid, no

interest under section 75 can be demanded from us. It is a well-settled principle of law

that where there is no demand of duty, interest and enalt cannot be imposed.
e
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e Without prejudice to the above, the appellant would also like to state that in the

absence of "mens rea", the question of levy of penalty under section 78 does not arise.

It is to further submit that the existence of "mens rea" is important for the levy of the

penalty and in cases where the mens rea is absent, no penalty can be levied.

o The impugned OIO confirmed penalty under section T77 of the Finance Act, 1994 for

contravening the provisions of Finance Act, 1994, i.e., failure to correctly assess and

discharge the tax liability. However, the appellant submitted that the impugned order

is inco11'ect. The non-payment of tax on services received is on account of genuine

belief of non-levy of tax and involves interpretation issue. If found payable, the same

would be liable to penalty u/s 76/ 78. Since the said alleged contravention is liable to

penalty u/s 76 or 78 of the Act, the question oflevy ofpenalty u/s 77 does not arise.

02.

4. Personal hearing in the case was held on 14.07.2023. Shri Bisan Shah, Chartered

Accountant, appeared on behalf of the appellant for personal hearing and reiterated

submissions made in appeal memorandum. He submitted that the amount paid to the

Municipal Corporation / government authorities was in the nature of rent on which service tax

is not liable on RCM. He also submitted that no personal penalty is impossible on the

directors. In view of the submissions made by them in the appeal and the case law relied by

them, he requested to set aside the impugned order and allow the appeal.

5. I have carefully gone through the facts of the case, grounds of appeal, submissions
. .
made in the Appeal Memorandum; during the course of personal hearing and documents

available on record. The issues required to be decided in the present appeal are
(i) \Nhether the appellant required to pay service tax of Rs. 59,60,422/- on the

amount paid by them to the Government Department / Agency / Local Authority to

allow the appellant to erect the advertisement in the properties owned by Government

Department / Agency / Local Authority, reverse charge mechanism as recipient of

services as per the provisions ofNotification No. 30/2012-ST or otherwise;

(ii) Whether the Cenvat Credit of Rs. 20,97,887/- correctly availed by the

appellant or otherwise; and
(iii) Whether the appellant is liable to pay interest and penalties as demanded or

otherwise.

6. It is observed that the main contentions of the appellant are that (@) the services

provided by the concerned Government Departments/ Agencies/ Local Authorities is rightly

classifiable as renting of immovable servic he same are excluded from the
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purview of reverse charge mechanism and service tax is payable by-the provider of the service

under forward charge mechanism; (ii) even otherwise if they are liable to pay service tax:

under reverse charge mechanism, then the same would result in revenue neutrality, as the

same would have been claimed as CENVAT Credit by them; (iii) in certain cases, the

concerned Govenunent Department/ Agencies/ Local Authorities have collected tax under

forward charge mechanism from them and they have correctly claimed credit of the same on

the strength of the invoice raised by concerned Government Department/ Agencies/ Local

Authorities.

6.1 It is observed that the adjudicating authority has confirmed the demand of service tax

vide the impugned order observing as under:

31.
I find that renting ofimmovable property is an entirely different thing as it would

involve granting accessfor entry, occupation and beneficial purpose ofthe facility in Q
an immovable property with or without transfer ofthe possession or control. Normally

a rent agreement is prepared and beneficial enjoyment offacilities available in the

premises is what is achieved by renting ofimmovable property.

In the present case however, the authority concerned gave access to a premises merely

for the purpose of display of advertisement. For example, if the railway authorities

allow space for advertisement in station premises, it can befor a hoarding kept in the

station premises && or the walls and public places therein being used for

advertisement. There, is no access allowed to the Noticee for exclusive use of the

premises of railways involved. In such cases, nothing more than display of

advertisement for a specified period is achieved. Therefore, it is actually "Sale of Q
space for advertisement, other than for print media", that has taken place in such

cases and Service tax under reverse charge has been correctly demanded. The Noticee

had paid a consideration total amounting to Rs 4,17,37,6991- to various government

agencies and local authorities towards, sale ofspace for advertisement on which the

Service tax liability amounted to Rs 59,60,422/- as worked in Table E of the Show

Cause Notice. Ifind that Noticee is liable to pay the above service tax as a recipient of

service."

6.2 It is also observed that the adjudicating authority has confirmed the recovery of

wrongly availed Cenvat Credit vide the impugned order observing as under:
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"39. On. the issue of Cenvat credit, it was submitted that the SCN has erred in

alleging that the credit availed in cases where the Government Department/Agencies/

Local Authorities had collected tax underforward charge was in violation ofRule 4 &

Rule 9 of CENVAT Credit Rules, 2004 that in certain cases, the concerned

Government Department/ Agencies/ Local Authorities have collected tax under

forward charge mechanismfrom them and they have claimed credit ofthe same on the

strength ofthe invoice raised to them and the same is in compliance ofRule 4 & Rule

9 of the CENVAT Credit Rules, 2004. The sub rule (7) · ofRule 4 of the Cenvat Credit

Rules was quoted in this regard.

The first.proviso to sub rule (7) ofRule 4 of CENVAT Credit Rules, 2004, stipulates

that in respect of input service where whole or part of the service tax is liable to be

paid by the recipient ofservice, credit ofservice tax payable by the service recipient

shall be allowed after such service tax is paid. It is not in dispute that tax on the input

service, the credit ofwhich is claimed in the present case, was liable to be paid by the

Noticee as a service recipient. Therefore, the only way to ensure that the said service

tax is actually paid is by ensuring the tax challan as the documentfor taking credit.

Therefore, the sub rule (I) of rule 9 of the Cenvat Credit Rules. 2004 specifies in

clause (e) that a challan evidencing payment of service tax, as the proper document

for taking Cenvat Credit in this kind ofcases. Since the credit ofService tax has been

claimed on the basis oftax invoices, it has rightly beeiproposed to be denied."

7. For ease of reference, I reproduce the relevant provision ofNotification No. 30/2012

ST dated 20.06.2012 as amended; relevant provision of Section 66E of the Finance Act, 1994

0 and definition of "renting" as provided under Section 65B(41) of the Finance Act, 1994,

which reads as under:

·•"Notification 30/2012 Service Tax dated 20.6.2012 GSR......(E).-In exercise of the
powers conferred by sub-section (2) of section 68 of the Finance· Act, 1994 (32 of
1994), and in supersession of () notification of the Government of India in the
Ministry ofFinance (Department ofRevenue), No. 15/2012-Service Tax, dated the 17
March, 2012, published in the Gazette ofIndia, Extraordinary, Part JI, Section· 3, Sub
section (@), vide number GS.R 213(E), dated the 17March, 2012, and (ii) notification
of the Government ofIndia in the Ministry ofFinance (Department ofRevenue), No.
36/2004-Service Tax, dated the 3lsDecember, 2004, published in the Gazette ofIndia,
Extraordinary, Part JI, Section 3, Sub-section (), vide number G.S.R 849 (E), dated
the 31December, 2004, except as respects things done or omitted to be done before
such supersession, the Central Government hereby notifies the following taxable
services and the extent of service tax payable thereon by the person liable to pay
service taxfor the purposes ofthe said sub-section, namely:-

/. The taxable services, 
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(A) .·., .. ,., ... ., .•.•••.. o.~•

(BJ provided or agreed to be provided by anyperson which is located in a non-taxable
territory and received by anyperson located in the taxable territory;

(II) The extent ofservice tax payable thereon by the person who provides the service
and the person who receives the servicefor the taxable services specified in (I) shall

· be as specified in thefollowing table, namely: 

Table

I SL Description of a service Percentage of Percentage of

No. service tax service tax payable

I payable by the by any person liable

I person providing for paying service
I Tax other than the
I serv1Ce

service provider

6. in respect of services provided or Nil 100%

agreed to be provided by
Government or local authority
[+] [The words " by way of
support services" omitted by
Notification No. 18/2016-ST,
dated 1-3-2016 w.e.f. 1-4-2016.]
excluding, .(1) renting of

· immovable property, and (2)
services specified in sub-clauses ..
(i), (ii) and (iii) of clause (a) of .
section 66D of the Finance
Act, 1994

"SECTION 66E. Declared services. - Thefollowing shall constitute declared
services,namely:

. (a) renting ofimmovable property
(b) ...

"SECTION 65B.Interpretations.
In this Chapter, unless the context otherwise requires,

(41) "renting" means allowing, permitting or granting access, entry, occupation, use
or any such facility, wholly or partly, in an immovable property, with or without the
transfer ofpossession or control ofthe said immovable property and includes letting,
leasing, licensing or other similar arrangements in respect ofimmovable property;

.
7.1 In view of the above provision, it is ample clear that if the service provided by the

government or local authorities classifiable as 'sale of space for advertisement', than in such

case the. liability of payment of service tax is on the appellant on reverse charge mechanism.

Whereas, if the service provided by the government or local authorities classifiable as 'renting

of immovable property', than in such case the liabi ' ment of service tax is on the

t
ty
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government or local authorities i.e. service provider on forward charge basis as the 'renting of

immovable property' specifically excluded in entry No. 6 of the Notification No. 30/2012-ST

dated 20.06.2012, as amended.

7.2 Now, the main question is whether the services provided by the government or local

authorities classifiable as 'sale of space for advertisement' or as 'renting of immovable

property'. In this regard, I find that there are always three parties in such cases/ transactions,

i.e. (i) a ~erson/ Customers/ advertiser who want to put their advertisement on the hoarding;

(ii) the advertisement agency; and (iii) the owner of the immovable property who want to give

their property on rent and earned money. In the first type of transaction a person / customer/

advertiser take the hoardings on rent from advertisement agency for a specific period which

can running between few day ·to a longer period for display their advertisement on the

·Q hording. In such transaction, it is definitely advertisement service i.e. 'sale of space for

advertisement'. It is also pertinent to note that the space given on rent by the advertisement

agency to the customer and the advertisement agency in this case not the owner of the

immovable property. However, in second type of transaction, the owner of the immovable

property give their property on rent to the advertisement agency gets rent every month/year,

irrespective of the facts that there is an advertise display on the hoarding or not_. The owner of

the immovable property has no relation with the transactions between adve1tisement agency

and it's clients. In fact, the owner of the immovable property is renting space only and does

not render any service of advertisement. As per definition of renting as provided under

Section 65B(41) of the Finance Act, 1994 "renting" means allowing, permitting or. granting

access, entry, occupation, use or any such facility, wholly or partly, in an immovable

Q. property, with or without the transfer ofpossession or control ofthe said immovable property

and includes letting, leasing, licensing or other similar arrangements in respect ofimmovable

property. In the present case, the government or local authorities allowing the appellant to use

the specific portion of the immovable property under licensing and recover license fee from

.the appellant. In the present case, there is also no link between the advertiser and the

government or local authorities, therefore, it cannot be said that the government or local

authorities engaged in providing services of 'sale of space for advertisement'. In fact, the

government or local authorities engaged in providing services of renting of their immovable

properties for a·fix monthly rent to the appellant and appellant in turn provided the services of

· 'sale of space for advertisement' of their client i.e. advertiser. In view of the aforesaid ·

discussion, I am of the considered opinion that since the essense of the transaction is not a

contract of advertisement, the service provided in the instant case classifiable as "renting of

immovable property service" provided b the government or local authorities.
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8. As regard, the second issue of availent of Cenvat Credit of Rs. 20,97,887/- by the

appellant on the basis of tax invoices and denial of Cenvat credit by the adjudicating authority

on the ground that the credit of Which is claimed in the present case, was liable to be paid by

the appellant as a service recipient through a challan and the said challan is the proper

document for taking Cenvat Credit in this kind of cases, I find that the adjudicating authority

erred in giving such vague findings. As per the Rule 9(1)f) of the Cenvat Credit Rules, 2004,

a provider of output service can take the Cenvat credit on the strength of an invoice issued by

aprovider of input service. The Rule 9(1)(f) of the Cenvat Credit Rules, 2004, reads as under:

"9. Documents and accounts.- (1 ) The CENVAT credit shall be taken by the
manufacturer or the provider ofoutput service or input service distributor, as the case
may be, on the basis ofany ofthefollowing documents, namely :
(a) an invoice issued by-
(b) .
(f) an invoice; a bill or challan issued by a provider ofinput service on or after •

the 10th day of, September, 2004;"
0

8.1 I also find that as held in the para supra that the government or local authorities

engaged in providing services of renting of their immovable properties and thus service tax

required to be paid by government or local authorities on forward charge basis, the appellant

correctly availed the Cenvat credit on the strength of tax invoices.

8.2 I also find that there is catena of decision of the Hon'ble Tribunals that the Cenvat

Credit cannot be denied on the ground that the tax is not required to be paid by the invoice

issuing· entity, when the tax is paid by the input service receiver. On verification of the
. .

documents viz. Invoices, Payment receipt as well as Certificate dated 18.05.2023 of the

Chartered Accountant, certifying that the appellant paid Service Tax amounting to Rs.

20,97,887/- to the Surat Municipal Corporation, Ahmedabad Municipal Corporation and. Q
Ahmedabad Municipal Transport Services, I find that the appellant correctly availed the

Cenvat credit ofRs. 20,97,887/-.

9. In view of above, I hold that the impugned order passed by the adjudicating authority

confinning demand of service tax and denying the Cenvat credit is not legal and proper and

deserve to be set aside. Since the demand of service tax is not sustainable on merit\I am not

delving into the aspect of revenue neutrality raised by the appellant. When the' demand fails,

there does not arise any question of charging interest or imposing penalties on the appellant as

well as on the directors of the appellants in the case.
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10. Accordingly, I set aside the impugned order and allow the appeal filed by the

appellant.

The appeal filed by the appellant stands disposed of in above terms.
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